United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD, 


Court of Appeals of the District of Columbia. 

t V* 

OCTOBER TERM, 1917. 

* 


No. 13, SPECIAL CALENDAR. 



ALONZO BARRETT, ENSIGN BARRETT, CARRIE PURMAN 

ET AL.. APPELLANTS. 


rs. 


LULA BARRETT AND THE UNION TRUST COMPANY OF 

THE DISTRICT OF COLUMBIA. 








Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1917. 

No. 3116. 


No. 13, SPECIAL CALENDAR. 


AI.ONZO BARRETT, K 

ET 


NS ION BARRETT 
AL., APPELLANT 


, CARRIE PURMAN, 

S, 


VS. 

LULA BARRETT AND T1IE UNION TRUST COMPANY OF 

THE DISTRICT OF COLUMBIA. 


APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT OF 


COLUMBIA. 


INDEX. 

Original. Print 

Memo.: Will dated February 2. 1005, and codicil dated April 2, 


1012, filed August 20, 1014. 1 \ 

Memo.: Renunciation of Herman Bird as co-executor, filed 

Novemlier 3, 1014. 2 1 

Memo.: Petition of Union Trust Co. for probate of M ill and 
codicil, and for letters testamentary, filed November 3, 1014... 3 I 

Memo.: Order admitting M ill and codicil to probate and record 
and granting letters testamentary to Union Trust Co., Decem¬ 
ber 31, 1014. 4 1 

Petition of Union Trust Co. 5 1 

Exhibit A—Last will and testament of William Henry Barrett 

and codicil thereto. 11 5 

Separate ansM’er of Lula Barrett. 15 7 


Judd & Detweileb (Inc.), Printers, Washington, D. C., September 20, 1917. 








11 


INDEX 


Original. Frint 


Memo.: Order of court of Deceml»er 2D. 1010, appointing William 

II. Hoover guardian ad Wem of Alice II. Ilininan. 18 8 

Memo.: Answer of William II. Hoover, guardian ad litem for 

Alice II. Ilinmnn. tiled January 8. 1017. 10 8 

Answer of res|>ondents, Alonzo Barrett dt al . 20 8 

Affidavit of Mrs. Ellen S. Mussey. 24 10 

I>eeree. filed March 2. 1017. 25 10 

Assignment of error. 27 11 

Memo.: Deposit of $50 in lieu of appeal l>ond, as |K»r order of 

court of March 2, 1017. 20 12 

Memo.: Order of court of May 11. 1017, extending time to file 

transcript of record. 80 12 

Memo.: Order of court of June 11. 1017, extending time to file 

transcript of record. 31 12 

Memo.: Order of court of June 20. 1017. extending time to file 

transcript of record. 32 12 

Memo.: Order of court of July 14. 1017, extending time to file 

transcript of record. 33 12 

Memo.: Order of court of August 8, 1017. extending time to file 

transcript of record. 34 12 

Pneeipe for transcript of record. 35 12 

Certificate of register of wills to record. 37 14 



















Court of Appeals of the District of Colombia. 


No. 3110. 


Alonzo Barrett et al., Appellants, 


vs. 

V 

Lula Barrett et al. 


1 Memo. —Will dated February 2, 1905, naming George F. 
Barrett and Herman Bird Executors, and Codicil, dated 

April 2, 1912, naming The Union Trust Company as co-executor 
with Herman Bird, filed August 26, 1914. 

2 Memo.— Renunciation of Herman Bird as co-executor filed 
November 3, 1914. 

3 Memo. —Petition of the Union Trust Company for probate 
and record of Will and Codicil, and for Letters Testamentary 

filed November 3, 1914. 

4 Memo.— Order admitting Will and Codicil to probate and 
record and granting Letters Testamentary to the Union Trust 

Company of the District of Columbia, December 31, 1914. 

5 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 21212. 

In re Estate of William Henry Barrett, Deceased, Union Trust 

Company, Executor, Petitioner, 

vs. 

Alonzo Barrett, Ensign Barrett, Carrie Purman, Nellie B. 
Staats, formerly Nellie B. Smyth, Lulu Barrett, Harrison J. Bar¬ 
rett, Levi Thomas, Henry Thomas, Isabelle Thomas, Lucina Bar¬ 
rett, James Barrett, Clifford Barrett, \villiam M. Mussey, Haney 
L. Hinman, Harriet II. Ilinman, John H. Hinman, Mary P. 
Hinman, Alice H. Hinman, Hazen B. Hinman, Harold P. Hin¬ 
man, and Burritt H. Hinman, Respondents. 

To the Supreme Court of the District of Columbia: 

The petitioner, the Union Trust Company of the District of 
Columbia, respectfully represents as follows: 
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1st. That the petitioner is a corporation incorporated by an Act 
of Congress, having its principal place of business in the District of 
Columbia, and files this petition as the executor under the last will 
and testament and codicil attached thereto, of William Henry 
0 Barrett, deceased. 


2nd. That the defendant Alonzo Barrett is a citizen of the 
I nitcd States, and a resident of Gorham, New Hamj>shire, that the 
defendant Ensign Barrett, is a citizen of the United States, and a 
resident of Gorham, New Hampshire, that Mrs. Carrie Purman is 
a citizen of the United States, and a resident of the District of 
Columbia; that Mi's. Nellie B. Smyth, how Mrs. Nellie B. Staats, is 
a citizen of the United States and a resident of the City and State 
of New York; that Mrs. Lula Barrett is a citizen of the United 
States and a resident of Anoka, Minnesota, that Ilarrision J. Barrett, 
is a citizen of the United States and a resident of Knoxville, Tennes¬ 
see; that Henry Barrett is a citizen of the United States and a resi¬ 
dent of Paris, Illinois; that Levi Thomas is a citizen of the United 
States, and a resident of Everett, Massachusetts; that Henry Thomas 
is a citizen of the United States and a resident of Everett, Massa¬ 
chusetts; that Isabelle Thomas is a citizen of th£ United States and 
a resident of Everett, Massachusetts; that Lucina Barrett is a citizen 
of the United States and a resident of Canaan, Maine; that James 
Barrett is a citizen of the United States, and a resident of Canaan, 
Maine; that Clifford Barrett is a citizen of the United States, and 
a resident of Canaan, Maine; that William II. Mussev, is a citizen 
of the United States, and a resident of the City and State of New 
York. All of said Defendants, nephews and nieces of decedent, 
are adults, and are sued in their own right; that the defendants 
Harvev L. Ilinman, Harriet II. Hinman, John II. Hinman, Marv 
P. Hinman. Alice II. Ilinman, Hazen B. Ilinman, residents of 
North Stratford, New Hampshire. Harold P. Hinman, of Plainfield, 
Vermont and Burritt II. Hinman of Berlin, New Hampshire, 
7 are all adults except Alice II. Hinman, horn March 7, 1897, 
and are sued as all of. and the only heirs at law and next of 
kin of Mrs. Kate Ilinman, deceased, a niece of decedent, and one 
of the residuary legatees mentioned in decedent’s last will and 
testament. 


3d. That the said William Henry Barrett, late a citizen of the 
United States, and a resident of the District of Columbia, departed 
this life on the 19th day of June, 1914, leaving a last will and 
testament dated the 2d day of February, 1905, and the codicil at¬ 
tached thereto, dated the 2d day of April, 1912, duly executed ac¬ 
cording to law to pass title to l oth real and personal property, which 
was thereafter, to wit. on the 31st day of December, 1914, admitted 
to probate and record by this honorable Court, and letters testa¬ 
mentary were granted to the petitioner, as executor therein, who 
thereafter qualified as such, and by virtue thereof has possessed itself 
of the estate of William Henry Barrett, and continuously since 
then has been and is still, acting as such executor. 
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4th. That in an y by item 1 of the said last will and testament, 
as by reference to a true copy thereof, filed herewith, marked peti¬ 
tioner s “exhibit A’ and prayed to be read and considered as a part 
hereof, will more fully appear, said testator, devised and bequeathed 
to his brothers and sisters, Levi S. Rarrett, Mrs. Caroline L. Rurnat, 
Mrs. Louise O. Leathers, Mrs. Isabelle A. Rird, Edward W. Rarrett, 
George F. Barrett, and to his niece Dela P. Mussey, the sum of Two 
Thousand Dollars ($2,000) each “from the first moneys coming 
into the hands of his executors,” all of whom are living except his 

sister Louisa C. Leathers, who departed this life in - on or 

about the — day of-, 19—, leaving as her only heir at 

8 law and next of kin, her daughter Mrs. Lula Barrett, a niece 
of the testator. 

In and by the second item of the said will, testator provided as 
follows: 

“All the rest, residue and remainder of the property, real, per¬ 
sonal and mixed, of which I may dio seized and possessed, both 
what I now own and what I may hereafter acquire, and wherever 
situated or found, I give, bequeath and devise to my nephews and 
nieces, Alonzo Rarrett, Ensign Rarrett, Mrs. Kate Ilinman, Mrs. 
Carrie Purman, Mrs. Nellie B. Smyth, Mrs. Lula Rarrett, Harrison 
J. Rarrett, Henry Rarrett. Levi Thomas, Henry Thomas, Isabelle 
Thomas, Lucina Rarrett, James Rarrett, Clifford Rarrett, and Wil¬ 
liam II. Mussey, and their heirs, forever, to be divided between 
them share and share alike.” 

In and by the third item or paragraph of said will, testator pro¬ 
vided as follows: 

“If either of my brothers or sisters should not survive me, I give 
bequeath and devise to my nephews and nieces (not including Dela 
P. Mussey) surviving me, the share he or she would have received 
under this mv will, and if he or she shall not leave issue surviving 
me, his or her share shall go to the others of my nephews and nieces 
or their children surviving me, to be divided between them equally, 
share and share alike.” 

5th. That the residuary legatees, other than Mrs. Lula Rarrett, 
mention- in the 2nd and 3rd items or paragraphs of said will, claim 
and contend, that under the 3rd, item or paragraph of said will, 
that the Two Thousand Dollar ($2,000) legacy devised and be¬ 
queathed to Mrs. Louisa C. Leathers, deceased, is a part of the 
residuum of the estate, to be divided among the nephews 

9 and nieces surviving the testator including the said Lula 
Rarrett, as provided for in item or paragraph three of said 

will; and Mrs. Lula Rarrett claims that the legacy bequeathed to 
Mrs. Louisa C. Leathers, deceased, descends to her as the only heir 
at law and next of kin, of said Louisa C. Leathers, deceased. 

Wherefore, petitioner, being in doubt as to the proper interpreta¬ 
tion of said will, files this petition, and requests this Honorable 
Court to construe the will of the said William Henry Rarrett, and 
determine whether the legacy to Louisa C. Leathers, deceased, men- 
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tioned in the first item or paragraph thereof, is payable to Mrs. Lula 
Barrett as the only heir at law and next of kin of the said Louisa 
C. Leathers, or whether said legacy belongs to, and became a part 
of. the residuum of said estate, upon the death of the legatee Louisa 
C. Leathers, as provided for in items or paragraphs two and three 
of said will. 

The premises considered, the petitioner prays: 

1st. That the United States writ of subpoena may issue out of this 
Honorable Court, directed against each and all of the respondents 
named in this petitioner, requiring them and each of them to appear 
and answer this petition. 

2d. That an order of publication against all persons returned not 
to be found be issued, requiring each of them to appear on a day 
certain to answer the exigencies of this petition. 

3d. That a guardian ad litem he appointed by this Honorable 
Court to appear and answer for the infant defendant, Alice H. 
Hinman. 

4th. That this Honorable Court will construe the provisions of 
the said will of the said W illiam Henry Barrett, and direct your 
petitioner as to the proper distribution of the fund in his hands as 
executor of the estate of the said William Henry Barrett, 
10 deceased. 

5th. That we may have such further and other relief as 
the nature of the case may require. 

UNION TRUST COMPANY OF THE 
DISTRICT OF COLUMBIA, 

Executor as Aforesaid, 

By GEORGE E. FLEMING, 

2nd Vice President. 

JOHN R. SHIELDS, 

Att’y for Petitioner. 

District of Columbia, To wit: 

George E. Fleming, Vice-president of the Union Trust Company, 
l>eing first dulv sworn, deposes and says that he has read over the 
foregoing petition by him subscribed, in behalf of said trust com- 
panv, and knows the contents thereof; that the facts therein stated 
upon his own knowledge are true, and the facts stated on his in¬ 
formation and belief, he believes to be true. 

GEORGE E. FLEMING. 

Subscribed and sworn to before me this 1st day of February, 1916. 

[notary seal.] REGINALD RUTHERFORD, 

Notary Public, D. C, 
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11 “Exhibit A.” 

Last Will and Testament of William Henry Barrett . 

I, William Henry Barrett, of Washington, 1). C., but at present 
residing in New York, being of sound and disposing mind and mem¬ 
ory, do declare this my last will and Testament as follows: 

Item 1. After payment of my just debts, if any at the time of my 
decease, and my proper funeral expenses, 1 give and bequeath to my 
brothers and sisters, Levi S. Barrett, Mrs. Caroline L. Burnap, Mrs. 
Louisa C. Leathers, Mrs. Isabelle A. Bird, Edward W. Barrett, George 
F. Barrett, and my niece Dela P. Mussey, the sum of Two thousand 
($2000.) each from the first moneys coming into the hands of my 
Executors. 

Item 2. All the rest, residue and remainder of the property, real 
personal and mixed, of which I may die seized and possessed, both of 
what I now own ans what I may hereafter acquire, and wherever 
situated or found, I give, bequeath and devise to my nephews and 
nieces, Alonzo Barrett, Ensign Barrett, Mrs. Kate Hinman, Mrs. 
Carrie Purman, Mrs. Nellie B. Smyth, Mrs. Lula Barrett, Harrison J. 
Barrett, Henry Barrett, Levi Thomas, Henry Thomas, Isabelle 
Thomas, Lucina Barrett, James Barrett, Clifford Barrett, and Wil¬ 
liam H. Mussey, and their heirs forever, to be divided between them 
share and share alike. 

Item 3. If either of my brothers or sisters should not survive me, 
I give, bequeath and devise to my nephews and nieces (not including 
Dela P. Mussey) surviving me, the share he or she would have re¬ 
ceived under this my Will, and if he or she shall not leave issue sur¬ 
viving me, his or her share shall go to the others of my 

12 nephews and nieces or their children surviving me, to be 
divided between them equally, share and share alike. 

Item 4. If my niece, Dela P. Mussey, should not survive me, her 
share shall go to her children, if any; and if none surviving me the 
share that would have come to her shall be equally divided between 
my nephews and nieces and her brother, William H. Mussey share 
and share alike. 

Item 5. The portraits of Father and Mother and myself, now in 
my possession in New York, I wish to keep in the family, either of 
my sister Caroline or my brother George or some other member of 
the family who is best able to take care of them in the judgment of 
my Executors. 

Item 6. It is my wish and request that my body be buried at 
Canaan, Maine, by the side of the remains of my brother Frank. 
Snould my death take place in France, or any other part of Europe, 
I request that my body be embalmed and brought to the United 
States, and buried at the place named, the expense to be paid before 
the division of my property. 

Item 7. Besides Government Bonds and moneys in Trust Com¬ 
pany, at this date I own real estate in the City of Washington, D. C., 
and Falmouth, in the State of Kentucky. I hereby empower, au- 




6 


ALONZO BARRETT ET AL. VS. LULA BARRETT ET AL. 


thorize and direct my executors hereinafter named to sell and convey 
by good and sufficient deed or deeds all of the real estate of which 
I may die seized, wherever situated, the proceeds therefrom to be 
divided in accordance with the Inquests and devises hereinbefore 
made. 

Item 8. In the settlement of this mv Estate I* wish Mrs. Ellen S. 
Mussev of Washington, I). C., to be consulted and employed, if neces¬ 
sary, as she had the management of my business affairs in America 
for a number of years while I was in France, and is familiar 

13 with the details. 

Item 0. I name and appoint as my executors of this my 
will my brother, George F. Barrett of Canaan, Maine, and my 
brother-in-law Herman Bird, of Cambridge, Mass, and I desire and 
request that they may be granted letters of Execution hereof without 
being required to give bond. 

In Testimony Whereof I, William Henry Barrett, have to this 
my Last Will and Testament, written on six pages, set my hand and 
seal at Washington Citv, I>. C. this second day of Februarv, A. D. 
1905, in the presence of subscribing Witnesses. 

WILLIAM HENRY BARRETT, [seal.] 

Signed, sealed and published and declared bv the testator William 
Henry Barrett as and for his last Will and Testament in the presence 
of us, who, at his request, and in his presence, and in the presence of 
each other, have hereunto subscribed our names as Witnesses: 

WILLIAM QUINTER, 

3322 14 th St. Washington, D. C. 
BASIL B. BOTELER, 

Ballston, Alex. Co., Va. 
EDWIN C. DUTTON, 

416 Fifth Street, Washington, D. C. 

14 Codicil to Last Will and Testament of William II. Barrett. 

I, William Henry Barrett, being now a resident in the City of 
Washington, District of Columbia, do hereby revoke the appointment 
of my brother George F. Barrett of Canaan, Maine, as one of my 
Executors, and nominate and appoint in his place and stead the 
Union Trust Company, a body corporate and doing business in the 
District of Columbia, as Executor to sene with my brother-in-law 
Herman Bird of Cambridge, Massachusetts, heretofore named by me 
as Co-Executor, with all the powers to said Union Trust Company 
and I lerman Bird and the survivor of them heretofore conferred on 
mv executors. 

In Witness Whereof I have hereunto set my hand and seal at 
Washington Citv, I). C. this 2d dav of April A. D. 1912. 

WILLIAM H. BARRETT - 

Signed, sealed, published and declared by William H. Barrett, the 
above named testator, as and for the codicil of his last Will and Testa¬ 
ment, in the presence of us, who, at his request and in his presence, 
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(and in the presence of one another), have subscribed our names as 
witness— thereto: 

ELLEN S. MUSSEY, 

1317 New York Ave. 

EMILY W. MATTER, 

403 0. Street, N. E. 

(Endorsement: Petition to construe will. Filed Feb. 1, 1916. 
James Tanner, Register of Wills, J). C., clerk of Probate Court.) 

15 Separate Answer of Lula Barrett. 

The respondent, Lula Barrett, answering the petition of the Union 
Trust Company of the District of Columbia, executor of the last will 
and testament of William Henry Barrett, praying for instruction 
of this court concerning legacy bequeathed to Louisa C. Leathers by 
the said testator in and by the first item of his said last will and 
testament respectfully states as follows: 

1. That she is a citizen of the United States of America and a 
resident of the County of Anoka, State of Minnesota and is the 
person named in the second item of said last will and testament 
of said William Henry Barrett as the niece of said testator. 

2. That she is the daughter and sole surviving heir of said Louisa 
C. Leathers to whom bequest was made in item one of said will and 
testament of said William Henry Barrett. 

3. That the various allegations contained in paragraphs one to 
four inclusive of said petition are true to the best of iier knowledge 
and belief and she therefore admits them to be true. 

4. This respondent is advised and therefore avers that the true 
intent and meaning of the testator William Henry Barrett a copy of 
whose will is annexed to the petition, as the same is expressed in"the 
second and third items thereof was to give and bequeath to this re¬ 
spondent the $2,000.00 bequeathed in item one of said will to said 
Louisa C. Leathers, in the event that said Louisa C. Leathers died 
before said testator leaving this respondent, her daughter, as her 
sole surviving heir. 

5. That the said Louisa C. Leathers died in Minneapolis, Minne¬ 
sota, on or about the 18th day of February Nineteen Hundred and 
Eleven leaving this respondent as her only heir at law, wherefore 

said respondent prays a decree of this court that said legacy 

16 of $2,000.00 bequeathed to said Louisa C. Leathers shall be 
paid to her this respondent by the Plaintiff as executor of said 

will, in accordance with what this respondent maintains is the clear 
intent and purpose thereof, and that the said $2,000.00 is not a part 
of the residuum of the said estate. 

And now having fully answered the said petition, this respond¬ 
ent prays to be hence dismissed with her reasonable costs in this 
behalf sustained. LULA BARRETT, 

Respondent. 

THOS. D. SCHALL, 

CLARENCE B. MILLER, 

Attorneys for the Respondent Lula Barrett. 
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17 State of Minnesota, 

County of Anoka, ss: 

Lula Barrett, being duly sworn, deposes and says that she is one of 
the respondents named in said petition and the foregoing answer; 
that she has read the same and knows the contents thereof; that the 
statements made in the foregoing answer are true; and that those 
therein made on information and belief she l>elieves to be true. 

LULA BARRETT. 

Subscribed and sworn to before me this 19th day of May, 1916. 

[notarial seal.] (s) ALBERT F. PRATT, 

Notary Public, Anoka Co., Minn. 

My Commission expires Feb. 27, 1920. 

(Endorsement:) Answer of Lula Barrett. Filed Jun. 1, 1916. 
James Tanner, Register of Wills, I). C., Clerk of Probate Court. 

18 Memo. —Order of Court of December 29, 1916, appoint¬ 
ing William II. Hoover Guardian ad litem of Alice H. 

Hinman. 

19 Memo. —Answer of William II. Hoover, Guardian ad litem 
for Alice II. Hinman, filed January 3, 1917. 

20 Answer of the Respondents, Alonzo Barrett, Ensign Barrett, 
Carrie Purman, Nellie B. Staats, formerly Nellie B. Smyth, 

Harrison J. Barrett, Henry Barrett, Levi Thomas, Henry Thomas, 
Tsabclle Thomas, Lucina Barrett, James Barrett, Clifford Barrett 
William II. Mussev, Harvey L. Hinman, Harriet H. Hinman, John 
II. Hinman, Harry P. Hinman, Hazen B. Hinman, Harold P. Hin¬ 
man and Burritt IT. Hinman. 

For answer to the petition of the Union Trust Company, Executor 
of the last will and testament of William Henry Barrett, deceased, 
praying for instructions by this Honorable Court concerning the 
construction of certain provisions of the said last will and testament, 
affecting the distribution of the funds now in the hands of the peti¬ 
tioner, Alonzo Barrett, Ensign Barrett, Carrie Purman, Nellie B. 
Staats, formerly Nellie B. Smyth, Harrison J. Barrett, Henry Bar¬ 
rett, Levi Thomas, Henry Thomas, Isabelle Thomas, Lucina Bar¬ 
rett, James Barrett, Clifford Barrett, William II. Mussey, Harvey L. 
Hinman, Harriet II. Hinman, John H. Hinman, Mary P. H.inmati, 
H azen B. Hinman, Harold P. Hinman and Burritt II. Hinman, 
respectfully show unto the Court, as follows: 

1-4. Answering the allegations contained in paragraphs one, two, 
three and four, the respondents admit the said allegations to be true, 
so far as they have personal knowledge, information or belief, with 
respect to the matters and things therein set forth. 

5. Answering the allegations contained in paragraph five of said 
petition, the respondents admit that they have made claim 

21 upon the petitioner, and do now claim that the Two Thou¬ 
sand Dollars legacy devised and bequeathed to Mrs. Louisa C. 
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Leathers under the first item of the last will and testament of the 
above-named decedent, by reason of the death of the said legatee 
became and is a part of the residuum of the estate of the said decedent, 
and should be distributed among the nephews and nieces, including 
Lula Barrett, but excluding Della P. Mussey, together with the sur¬ 
vivors of such deceased nephews or nieces of the testator. 

Further answering said paragraph, the respondents admit that 
Lula Barrett has made claim upon the petitioner, and now claims 
# that the legacy bequeathed to Louisa C. Leathers, deceased, descends 
to her as the only heir at law and next of kin of said legatee. 

Further answering the said petition and each and every allegation 
thereof, the respondents are advised, and upon such advice aver, 
that the true intent and meaning of the aforesaid testator was, and 
the interpretation and construction to be placed upon the provisions 
of the/Said last will and testament is, that in the event any of the 
brothers or sisters mentioned in Item one of the said last will and 
testament, including Mrs. Louisa C. Leathers, should not survive 
the testator, then the legacy bequeathed to such brother or sister 
should become a part of the residue of the estate of said testator, 
and be distributed among the nephews and nieces of said testator, 
share and share alike (excluding Della P. Mussey) and the survivors 
of such nephews and nieces of said testator. 

22 And having fully answered, these respondents pray that 

this Court enter an order decreeing the legacy of Two Thou¬ 
sand Dollars to Mrs. Ixmisa C. Leathers to be a part of the residuum 
of the estate of the testator, William Henry Barrett. 

ALONZO BARRETT, 

ENSIGN BARRETT, 

CARRIE PURMAN, 

NELLIE B. STAATS, 

(formerlv Nellie B. Smyth), 
IIARRISON J. BARRETT, 
HENRY BARRETT, 

LEVI THOMAS, 

HENRY THOMAS, 

ISABELLE THOMAS, 

LUCINA BARRETT, 

JAMES BARRETT, 

CLIFFORD BARRETT, 
WILLIAM II. MUSSEY, 
HARVEY L. HINMAN, 
HARRIET IT. HINMAN, 

JOHN H. HINMAN, 

MARY P. HINMAN, 

ITAZEN B. HINMAN, 

HAROLD P. HINMAN, and 
BURRITT IT. HINMAN. 

By their Attorney, GEO P. TIOOfVER. 

GEO. P. HOOVER, 

Attorney for Respondents. 

2—3116 
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23 District of Columbia, ss: 

George P. Hoover, on oath says, that he has read the foregoing 
answer subscribed by the aforementioned respondents by affiant as 
their attorney; that the matters and things therein set forth upon 
personal knowledge are true, and those upon information and be¬ 
lief lie believes to be true. 

GEO. P. HOOVER. 


Subscribed and sworn to before me this 15th day of January 1917. 

I notarial seal. | RUTLEDGE WILLSON, 

Xatari/ Public in and for the District of Columbia. 


(Endorsement: Answer of the Respondents. Filed Feb. 12, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 


24 Mrs. Ellen S. Mussev, a resident and a member of the 

bar of the District of Columbia, being first duly sworn ac¬ 
cording to law, doth depose and say: 

That I am the widow of General Reuben I). Mussey, to whom I 
was married in the year 1871, and am the stepmother of Dela P. 
Mussey, one of the legatees named in the Will of William Henry 
Barrett, deceased; that the slid Dela P. Mussey is the daughter of 
Reuben D. Mussey by a prior marriage to Lueina Barrett, a sister 
of William Henry Barrett, the decedent; that the said Lueina 
Barrett (Mussey) died in Washington, D. C., in January, 1870, and 
her remains are now interred in Oak Hill Cemeterv, Washington, 
D. C. 


ELLEN S. MUSSEY. 


Subscribed and sworn to before me this 13th dav of February’, 
1917. 

[notarial seal.] JOHN T. CIIESLEY, 

Notary Public in and for the District of Columbia. 

(Endorsement: Affidavit of Mrs. Ellen S. Mussey. Filed Feb. 14, 
1917. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

* 

25 Decree. 

This cause coming on to be heard upon the petition of the Union 
Trust Company, executor of the last will and testament of William 
Henry Barrett, deceased, and the answers of all of the respondents 
thereto, and being argued by counsel for the respective parties and 
submitted to the Court, upon consideration thereof, it is by the Court, 
this second dav of March, 1917. 

Adjudged, ordered and decreed; that in and bv the last will and 
testament of the above-named testator, the language used means, 
and it was the intention of the said testator, by the terms of the 
said last will and testament, that upon the happening of the death 
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of any of the brothers or sisters of the testator, mentioned in item 
one of the said last will and testament, before the death of the 
testator, the legacy bequeathed to such brother or sister should 
descend and be distributed to the surviving child or children of 
said brother or sister; that the testator did not mean or intend by 
item three of said last will and testament that such legacy should 
be distributed among the nephews and nieces named as residuary 
legatees in item two of said last will and testament. 

It is further adjudged, ordered and decreed, that the petitioner be, 
and it is hereby directed to pay to Lula Barrett, the $2,000 legacy 
bequeathed to her mother Louise C. Leathers. 

From the foregoing decree an appeal to the Court of Appeals is 
prayed in open court by all of the respondents other than Lula 
Barrett, which appeal is allowed; and the penalty of the bond for 
costs on such appeal is hereby fixed at one hundred dollars, 
26 or in lieu thereof a deposit of fifty dollars in the Probate 
Court. 

WENDELL P. STAFFORD, 

Justice. 


Approved: 

THOS. D. SCHALL. 

C. B. MILLER. 

(Endorsement: Decree. Filed Mar. 2, 1917. James Tanner, 
Register of Wills, 1). C., Clerk of Probate Court.) 


27 Assignments of Error. 

1. The Court erred in holding that it was the intention of the 
testator, by the terms of the last will and testament, that upon the 
happening of the death of any of the brothers or sisters of the testa¬ 
tor mentioned in item 1, of the said last will and testament, before 
the death of the testator, the legacy bequeathed to such brother or 
sister should descend and be distributed to the surviving child or 
children of the said brother or sister. 

2. The Court erred in holding that the testator did not mean, or 
intend, by item 3 of the last will and testament that the legacy be¬ 
queathed to Louisa C. Leathers, upon the happening of her death be¬ 
fore that of the testator should be distributed among the nephews 
and nieces named as residuary legatees in item 2 of said last will 
and testament. 

3. The Court erred in refusing to hold that it was the intention 
of the testator, by the terms of said last will and testament, that 
upon the happening of the death of any of the brothers or sisters of 
the testator mentioned in item 1, of the said last will and testament, 
before the death of the testator, the legacy bequeathed to such brother 
or sister should become a part of the residuum of his estate and be 
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distributed among the nephews and nieces named as residuary lega¬ 
tees in item 2, of said hist will and testament. 

28 4. The Court erred in directing the executor of the last 
will and testament to pay over to Lula Barrett the legacy of 

$2,000 bequeathed to her mother, Louisa C. Leathers. 

5. The Court erred in refusing to direct the executor of the last 
will and testament to distribute among the nephews and nieces of 
the testator mentioned in item 2, of the said last will and testa¬ 
ment, the $2,000 legacy bequeathed to Louisa C. Leathers. 

GEO. P. IIOOVER, 
Attorney for Respondents 
Other than Lula Barrett. 

Service of copy of the foregoing assignments of error acknow¬ 
ledged this 8th day of August, 1917. 

TIIOS. D. SCHOLL, 

C. B. MILLER, 

Attorneys for Respondent Lula Barrett. 

(Endorsement:) Assignment of Error. Filed Aug. 11, 1917. 
James Tanner, Register of Wills, 1). C., Clerk of Probate Court. 

29 Memo.— Deposit of $50 in lieu of Appeal Bond, as per 
order of Court of March 2, 1917. 

80 Memo. —Order of Court of May 11, 1917, extending time 

for tiling Transcript of Record in Court of Appeals, to June 
11, 1917. 

i 

31 Memo. —Order of Court of June 11, 1917, extending time 
for tiling Transcript of Record in Court of Appeals to June 

30, 1917. 

32 Memo.— Order of Court of June 29, 1917, extending time 
for tiling Transcript of Record in Court of Appeals to July 

15, 1917. 

33 Memo.— Order of Court of July 14, 1917, extending time 
for tiling Transcript of Record in Court of Appeals to Au¬ 
gust 11, 1917. 

34 Memo.— Order of Court of August 8, 1917, extending time 
for tiling Transcript of Record in Court of Appeals to Au¬ 
gust 20, 1917. 

35 Prvccipe for Transcript of Record. 

For the purpose of the appeal prayed for and allowed herein on 
the 2nd day of March, 1917, the Register of Wills will please pre¬ 
pare the transcript of the record including therein the following: 
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1. Memoranda only of the following proceedings: 

(a) Will dated February 2nd, 1905, naming George F. Barrett 
and Herman Bird, executors, and codicil dated April 2nd, 1912, 
naming The Union Trust Company as co-executor with Herman 
Bird, filed. 

(b) Renunciation of Herman Bird as co-executor, filed. 

(c) Petition of The Union Trust company for probate and record 
of will and for Letters Testamentary, filed. 

(d) Order admitting will to probate and record and granting 
Letters Testamentary to The Union Trust Company of the District 

of Columbia. 

2. The following papers in full: 

(e) Petitioner of executor to construe will (including Exhibit A, 
copy of will), and direction for proper distribution of funds. 

(f) Separate answer of Lula Barrett. 

3. Memorandum only of following proceedings: 

(g) Appointment of William H. Hoover Guardian ad litem. 

(h) Answer of Guardian ad litem. 

36 4. The following papers in full: 

(i) Answer of respodents, Alonzo Barrett, et al., by ^eorge 
P. Hoover, attorney, filed. 

j) Affidavit of Ellen S. Mussev as to identity of Dela P. Mussey 
filed. 

(k) Decree construing will and directing payment of $2,000 
legacy to Lula Barrett, appeal noted, bond $100, or deposit $50 
in lieu thereof, etc. 

(l) Assignment of errors. 

5. Memorandum only of the following proceedings: 

(m) Deposit for costs in lieu of bond. 

(n) Order extending time for filing transcript of record to June 
11th, 1917. 

(o) Order extending time for filing transcript of record to June 
30th, 1917. 

(p) Order extending time for filing transcript of record to July 
15, 1917. 

(q) Order extending time for filing transcript of record to August 
11th, 1917. 

(r) Order extending time for filing transcript of record to Au¬ 
gust 20th, 1917. 

(s) This praecipe (s) in full. 

THOS. I). SCIIALL, 

C. B. MILDER, 

Attorneys for the Respondent, 

Lula Barrett. 

GEO. P. HOOVER, 

Attorney for all Respondents, Residuary 
Legatees Other Than Lula Barrett. 
JOHN R. SHIELD, 

Attorney for The Union Trust Company 
of the District of Columbia, Executor of 
the Estate of William Henry Barrett. 
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(Endorsement:) Praecipe, Transcript of Record. Filed Aug. 11, 
1917. Janies Tanner, Register of Wills, ja C., Clerk of Probate 
Court. 


Form No. 94. 

37 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 


I, Wm. C. Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, do hereby certify the foregoing 
pages, numbered from 1 to 36, inclusive, to be true copies of the orig¬ 
inals of certain papers on file in theofticeof theRegister of Wills,Clerk 
of the Probate Court, in case No. 21,212 estate of William Henry 
Barrett, deceased, wherein Alonzo lkurett, et al., are appellants, Lula 
Barrett and the Union Trust Company of the District of Columbia, 
Executor, are appellees, the same constituting a full, true and correct 
transcript of record of proceedings had in said cause according to the 
Pneeipe of counsel filed therein and made a part hereof. 

I further certify, That a dej>osit of $50 in lieu of bond for appeal 
was duly made by said appellants, by order of said Court on the 2nd 
dav of March, A. D. 1917. 


Tn testimony whereof, I hereunto subscribe my name and affix the 
seal of the said Probate Court, this 16th day of August, A. D. 1917. 

[Seal Supreme Court of the District of Columbia, Probah Juris- 
diction.] 


WM. C. TAYLOR, 

Deputy Register of Wills for the District of Columbia, 

Clerk of the Probate Court, 


Endorsed on cover: District of Columbia Supreme Court. No. 
3116. Alonzo Barrett et al., appellants, vs. Lula Barrett et al. Court 
of Appeals, District of Columbia. Filed Aug. 18, 1917. Henry W. 
Hodges, clerk. 
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3!n tlje (ttmirt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1917. 


No. 3116. 

No. 13, Special Calendar. 


ALONZO BARRETT, ENSIGN BARRETT, CARRIE 
PURMAN, ET AL., APPELLANTS, 

vs. 

LULA BARRETT AND THE UNION TRUST COM¬ 
PANY OF THE DISTRICT OF COLUMBIA, 
APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DIS¬ 
TRICT OF COLUMBIA, HOLDING A PROBATE 
COURT. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement of the Case. 

This is an appeal from a decree entered in the Supreme 
Court of the District of Columbia, holding a Probate 
Court. The Union Trust Company of the District of 
Columbia, executor of the last will and testament of 
William Henry Barrett, deceased, filed its petition in 
the Supreme Court of the District of Columbia, pray¬ 
ing the court to construe the last will and testament of 
said testator, and to determine whether the legacy of 
$2,000 bequeathed to Louisa C. Leathers, who departed 
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this life before the death of the testator, is payable to 
her daughter, Lula Barrett, as the only next of kin, or 
whether the said legacy became a part of the residuum 
of the said estate, and should be distributed among the 
residuary legatees named in item two of said last will 
and testament (Rec., pp. 1-4). 

In and by item one of his last will and testament, the 
testator bequeathed a legacy of $2,000 to his sister, 
Louisa C. Leathers, and a like amount to each of his 
other brothers and sisters (Rec., p. 5). 

The said will and testament contains the following 
provisions: 

“Item 2. All the rest, residue and remainder of 
the property, real, personal and mixed, of which 
I may die seized and possessed, both of what I 
now own and what I may hereafter acquire, and 
wherever situated or found, I give, bequeath and 
devise to my nephews and nieces, Alonzo Barrett, 
Ensign Barrett, Mrs. Kate Hinman, Mrs. Carrie 
Furman, Mrs. Nellie B. Smyth, Mrs. Lula Bar¬ 
rett, Harrison J. Barrett, Henry Barrett, Levi 
Thomas, Henry Thomas, Isabelle Thomas, Lu- 
cina Barrett, James Barrett, Clifford Barrett, 
and William H. Mussey, and their heirs forever, 
to be divided between them share and share 
alike.” 

“Item 3. If either of my brothers or sisters 
should not survive me, I give, bequeath and 
devise to my nephews and nieces (not including 
Dela P. Mussey) surviving me, the share he or 
she would have received under this my Will, and 
if he or she shall not leave issue surviving me, 
his or her share shall go to the others of my 
nephews and nieces or their children surviving 
me, to be divided between them equally, share 
and share alike” (Rec., p. 5). 

The respondents to the said petition included all of 
the nephews and nieces of the testator mentioned in 
item two of the said last will and testament. 


o 
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The respondent, Lula Barrett, filed her answer to the 
said petition, in which she claimed that the true intent 
and meaning of the testator, as expressed in the said 
will and testament, was that in the event of the death 
of the legatee, Louisa C. Leathers, before the death of 
the testator, then the legacy bequeathed to her should 
descend to the said Lula Barrett, as the sole surviving 
“heir” of the said Louisa C. Leathers (Rec., p. 7). 

All of the other respondents, in and by their answer 
to the sa’d petition, contended that by reason of the 
death of the legatee, Louisa C. Leathers, before the 
death of the testator, the legacy bequeathed to the said 
Louisa C. Leathers bepame a part of the residuum of the 
estate, and should be distributed among the nephews 
and nieces mentioned in item two of the last will and 
testament, and should not descend to Lula Barrett as 
the sole survivor of the said Louisa C. Leathers (Rec., 
pp. 8-9). 

The cause came on for hearing on the petition of the 
Union Trust Company, as executor of the last will and 
testament of the said testator, and the answers of the 
respondents, and, after consideration thereof, the court 
passed a decree adjudging that by the language used by 
the testator in the said last will and testament, and by 
the terms thereof, it was the testator's intention that 
upon the happening of the death of any of his brothers 
or sisters mentioned in item one of said last will and 
testament, before the death of the testator, the legacy 
bequeathed such brother or sister should descend to and 
be distributed to the surviving child, or children, of said 
brother or sister; that the testator did not mean, or 
intend, by item three of the last will and testament that 
such legacy to the brother or sister should be distributed 
among the nephews and nieces named as residuary lega¬ 
tees in item two of the said last will and testament, and 
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further decreed that the Union Trust Company be 
directed to pay to the said Lula Barrett, the legacy of 
82,000 bequeathed to her mother, Louisa C. Leathers 
(Rec., pp. 10-11). 

Paragraph three of the petition of the Union Trust 
Company avers that the testator died on the 2d day of 
April, 1912 (Rec., p. 2), and paragraph live of the 
answer of the respondent, Lula Barrett, avers that the 
legatee, Louisa C. Leathers, died on the 18th day of 
February, 1911. 


Assignments of Error. 

“1. The court erred in holding that it was the 
intention of the testator, by the terms of the last 
will and testament, that upon the happening of 
the death of any of the brothers or sisters of the 
testator mentioned in item 1 of the said last will 
and testament, before the death of the testator, 
the legacy bequeathed to such brother or sister 
should descend and be distributed to the sur¬ 
viving child or children of the said brother or 
sister. 

“2. The court erred in holding that the testator 
did not mean, or intend, by item 3 of the last will 
and testament that the legacy bequeathed to 
Louisa C. Leathers, upon the happening of her 
death before that of the testator should be dis¬ 
tributed among the nephews and nieces named as 
residuary legatees in item 2 of said last will and 
testament. 

“3. The court erred in refusing to hold that it 
was the intention of the testator, by the terms of 
said last will and testament, that upon the hap¬ 
pening of the death of arty of the brothers or 
sisters of the testator mentioned in item 1, of the 
said last will and testament, before the death of 
the testator, the legacy bequeathed to such 
brother or sister should become a part of the 
residuum of his estate and be distributed among 
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the nephews and nieces named as residuary lega¬ 
tees in item 2, of said last will and testament. 

“4. The court erred in directing the executor 
of the last will and testament to pay over to Lula 
Barrett the legacy of $2,000 bequeathed to her 
mother, Louisa C. Leathers. 

“5. The court erred in refusing to direct the 
executor of the last will and testament to dis¬ 
tribute among the nephews and nieces of the 
testator mentioned in item 2, of the said last will 
and testament, the $2,000 legacy bequeathed to 
Louisa C. Leathers” (Rec., pp. 11-12). 


ARGUMENT. 

Inasmuch as the several assignments of error lead 
ultimately to the determination of the same question, 
they will be discussed together on this brief. 

The record in the case establishes that the legatee, 
Louisa C. Leathers, predeceased the testator. 

It will be observed that by item one of the said last 
will and testament, the testator bequeathed a legacy of 
$2,000 to each of his brothers and sisters, among whom 
was Louisa C. Leathers, and, in addition to the legacies to 
his brothers and sisters, also bequeathed a legacy of a 
like sum to his niece, Dela P. Mussey, who, as shown by 
the affidavit of Ellen Spencer Mussey, is the daughter 
of Lucina Barrett, a sister of the testator who pre¬ 
deceased him. The record in the case shows that the 
last will and testament was executed on the 2d day of 
February, 1905 (Rec., p. 2). The record also shows 
that Lucina Barrett, mother of Dela P. Mussey, an 1 
sister of the testator, departed this life in January, 
1870 (Rec., p. 10). 

By item two of the said last will and testament the 
testator provided that after the payment of the legacies 
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mentioned in item one of the said last will and testa¬ 
ment, all the rest and residue of his estate should be 
divided share and share alike, among his nephews and 
nieces mentioned in said item two. 

The provision of the will which is the subject of con¬ 
tention is item three, which is as follows: 

“Item 3. If either of my brothers or sisters 
should not survive me, I give, bequeath and 
devise to my nephews and nieces (not including 
Dela P. Mussey) surviving me, the share he or 
she would have received under this my Will, and 
if he or she shall not leave issue surviving me, 
his or her share shall go to the others of my 
nephews and nieces, or their children surviving 
me, to be divided between them equally, share 
and share alike” (Rec., p. 5). 

It is the contention of the appellants that the said 
item three should be construed as follows: 

“If either of my brothers or sisters should not 
survive me, I give, bequeath and devise to my 
nephews and nieces, (not including Dela P. Mus¬ 
sey) surviving me, the share he ( brother ) or she 
( sister ) would have received under this my will, 
and if he (nephew), or she (niece) shall not leave 
issue surviving me, his (nephew), or her (niece) 
share shall go to the others of my nephews and 
nieces, or their children surviving me to be divided 
between them equally, share and share alike.” 


The contention of the appellants is that by item three 
of the last said will and testament, the testator intended 
that in the event either of his brothers or sisters not 
surviving him, that the legacy bequeathed to such 
brother or sister should become a part of the residuum 
of the said estate, and be distributed share and share 
alike among the nephews and nieces mentioned in item 
two of the said last will and testament, expressly ex- 
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eluding his niece, Dela P. Mussey, from participation 
in such distribution. 

It is contended by the appellants that the testator 
never intended that in the event of the death of either 
of his brothers or sisters the legacy bequeathed to such 
brother or sister should descend to the child, or children, 
of such brother or sister, but, on the contrary, it is 
respectfully urged that it was the manifest intention 
of the testator as expressed by the language of the said 
last will and testament that upon the death of either of 
his brothers or sisters the legacy bequeathed to such 
brother or sister should become a part of the residuum 
of said estate, and be distributed share and share alike 
among the nephews and nieces, as provided by item two 
of the said last will and testament. 

Had it been the intention of the testator by item three 
of the said last will and testament to provide that the 
legacy bequeathed to either of his brothers or sisters 
should, upon the death of such brother or sister, descend 
to his or her child or children, there would have been 
no necessity to expressly exclude Dela P. Mussey, 
as is done by the provisions of item three of the said 
last will and testament. 

The fact that the testator, by the provisions of item 
three of the said last will and testament, expressly ex¬ 
cludes Dela P. Mussey from among the nephews and 
nieces who should participate in the distribution of the 
legacy bequeathed a brother or sister of the testator, 
who did not survive him, manifestly establishes the 
intent of the testator that such legacy should be dis¬ 
tributed among the nephews and nieces share and share 
alike. 

Again, if we subdivide item three into two portions, 
cons dering first that part of the said item which deals 
with the disposition of the estate upon the death of 
either of his brothers and sisters, and secondly, that 
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part of the said item which deals with the disposition 
of the estate in the event of the death of any of his 
nephews and nieces, we have the following result: 

First: As to the disposition of any of the legacies be¬ 
queathed the brothers or sisters of the testator men¬ 
tioned in item one of said last will and testament in the 
event that any brother or sister did not survive the 
testator. 

“If either of my brothers or sisters should not 
survive me, I give, bequeath and devise to my 
nephews and nieces, (not including Dela P. 
Mussey) surviving me, the share he or she would 
have received under this my will.” 

If we had the foregoing provision of the will standing 
alone as all of item three, could there be any question 
but that the testator intended that in the event either 
of his brothers or sisters did not survive him, the legacy 
bequeathed such brother or sister should be divided 
equally among the nephews and nieces? Is there any¬ 
thing in this language which conveys any intention on 
the part of the testator to give to the surviving child or 
children of any of his brothers or sisters the legacy be¬ 
queathed such brother or sister, to the exclusion of all 
the other nephews and nieces? Is it not perfectly 
manifest that it was the intention of the testator to 
give to all of his nephews and nieces, except Dela P. 
Mussey, an equal share of his estate, including the 
legacy bequeathed the brother or sister who did not 
survive him, rather than to provide that the legacy 
bequeathed such predeceased brother or sister should 
descend to his or her child or children? 

It is urged upon the court that the first portion of 
item three of the said last will and testament above set 
out, effectually disposes of the legacy bequeathed to any 
brother or sister who did not survive the testator, and it 
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is clear that by the second portion of item three of the 
said last will and testament, the testator was simply 
dealing with the share of his estate bequeathed to any 
of his nephews or nieces in the event they should not 
survive him. 

In other words, if, as appellants contend, the legacy 
bequeathed to a brother or sister who predeceased the 
testator, was disposed of by the first portion of said 
item three, it is indisputable that the language which 
follows in the said item can refer only to the nephews 
and nieces, and was intended only to dispose of any share 
of said estate bequeathed to said nephews or nieces who 
died without issue. 

The second portion of item three of said last will and 
testament provides as follows: 

“And if he or she shall not le,ave issue surviving 
me, his or her share shall go to the others of my 
nephews and nieces, or their children surviving 
me, to be divided between them equally, share 
and share alike.” 

It is respectfully submitted to the court that the only 
basis for the argument that the testator intended that in 
the event that any of his brothers or sisters should not 
survive him, that the legacy bequeathed to such brother 
or sister should descend to his or her child or children, 
is the use by the testator of the pronouns “he” and “she,” 
in the second portion of item three of said last will and 
testament. 

It is obvious that the testator by the use of the pro¬ 
nouns “he” and “she” in the second portion of item two, 
referred to his nephews and nieces, for the reason that 
the legacies bequeathed his brothers and sisters who did 
not survive him were finally disposed of by the first por¬ 
tion of item three. 

The second portion of item three clearly means that 
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if any nephew or niece should leave issue surviving, then 
the share bequeathed to such nephew or niece should 
descend to his or her child or children, and in the event 
such a nephew or niece should not leave issue surviving, 
then the share of such nephew or niece should be dis¬ 
tributed among the other nephews or nieces, or their 
children surviving the testator. 

In arriving at the intent of the testator in the use of 
the pronouns “he” and “she” in the second portion of 
item three, the language of the testator which imme¬ 
diately follows in said item “his or her share shall go to 
the others of my nephews and nieces'’ indisputably estab¬ 
lishes that in using the pronouns “he” or “she,” the 
testator was thereby designating his nephews and nieces. 
What meaning can be given to the language “to the others 
of my nephews and nieces ” than that the testator had in 
mind the disposition of his estate only in so far as it con¬ 
cerned his nephews and nieces? Especially is this plain 
in view of the fact that the first portion of item three had 
already made final disposition of the legacies bequeathed 
his brothers or sisters in case they or any of them should 
not survive him. 

Is the language “the others of my nephews and nieces ” 
capable of being explained upon any other hypothesis? 

It is further manifest that the testator, by the lan¬ 
guage of the second portion of item three was only 
making disposition of the share of his estate bequeathed 
to his nephews or nieces, because by item four of the 
said last will and testament the testator makes a wholly 
different disposition of the legacy bequeathed to his niece 
Dela P. Mussey in the event of her death. 

Item four of the said last will and testament is as 
follows: 

“If my niece, Dela P. Mussey, should not 
survive me, her share shall go to her children, if 
any; and if none surviving me the share that 
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would have come to her shall be equally divided 
between my nephews and nieces and her brother, 
William H. Mussey share and share alike” (Rec., 
p. 5). 

It will be observed by this item that the testator ex¬ 
pressly provides that in the event his niece, Dela P. 
Mussey, should not survive him, then her share shall go 
to her children, if any, and in case she left no child or 
children surviving her, then her share of the estate 
should be divided among the nephews and nieces of the 
testator, together with William H. Mussey, brother of 
the said Dela P. Mussey. 

Inasmuch as the testator, by the said item four of the 
last will and testament, in dealing with the legacy be¬ 
queathed to Dela P. Mussey, expressly provided that 
in the event that she should not survive him, the legacy 
bequeathed to her by item one should descend to her 
surviving child or children, is it not reasonable to sup¬ 
pose that had it been the intention of the testator to 
provide that in the event any of his brothers or sisters 
mentioned in item one of the said last will and testa¬ 
ment should not survive him, the legacy bequeathed to 
such brother or sister should descend to his or her child 
or children, that he would have made the same pro¬ 
vision with respect to the legacy bequeathed such 
brother or sister as he did in the case of the legacy to 
Dela P. Mussey? The fact that the testator, in dealing 
with the legacy bequeathed Dela P. Mussey, expressly 
provides that in the event she should not survive him, 
her share in the estate shall descend to her children, 
clearly manifests the intention on the part of the testator 
that in the event that any of his brothers or sisters should 
not survive him the legacy bequeathed to such brother 
or sister should become a part of the residuum of the 
said estate, and be distributed among the nephews and 
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nieces as provided by the first portion of item three of 
the said last will and testament. 

Again it is reiterated that the only basis for argument 
that the testator intended that the legacy bequeathed 
any of his brothers or sisters should descend to the child 
of such brother or sister who should not survive him, 
is found in the use of pronouns “he” or “she,” in the 
second portion of item three in the said last will and 
testament. 

When we scrutinize this last will and testament care¬ 
fully it is obvious that the testator, in the use of the 
pronouns “he” or “she,” could only refer to nephews and 
nieces and not brothers or sisters. 

It is respectfully urged that it was not the intention 
of the testator to provide that in the event any of his 
brothers or sisters should not survive him, that the 
legacy bequeathed such brother or sister should descend 
to his or her child or children, but, on the contrary, it 
is clear that it was the intention of the testator to provide 
that upon the happening of such contingency, the legacy 
bequeathed any of his brothers or sisters should become 
a part of the residuum of the said estate and be divided 
equally between all of the nephews and nieces men¬ 
tioned in item two of the said last will and testament 
expressly excluding Dela P. Mussey from such partici¬ 
pation by the provision of item three of said last will 
and testament. 

It is respectfully urged that the decree appealed from 
is erroneous and should be reversed. 

Respectfully submitted. 

GEO. P. HOOVER, 

Attorney for Appellants . 
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Statement of the Case. 

The statement of facts contained in brief of appellants is 
accurate and sufficiently full to set forth the matter in con¬ 
troversy, except it should be specifically noted as aiding in 
a clearer understanding of the ease that the ancestor of Mrs. 
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Lulu Burrett, appellee, who was her mother, Mrs. Louisa C. 
Leathers, residing in Minnesota, died after the will was writ¬ 
ten. although before the death of the testator. The only 
brother or sister of testator who died prior to the writing of 
the will, so that such person’s death was in contemplation of 
testator when he framed the language, was the ancestor of 
Dela P. Mussev, her ancestor being Lueina Barrett, sister of 
the testator, who died in January, 1870. Therefore, we have 
a situation at the time ttic testator drafted this will wherein 
all of his brothel's and sisters were living, except one Lueina 
Barrett, whose surviving heir was her daughter, Dela P. 
Mussev. and numerous sons and daughters of these brothers 
and sisters, which sons and daughters were, of course, 
nephews and nieces of the testator. At the time of the death 
of the testator, the only change in the situation was that one 
sister, Louisa C. Leathers, had died leaving as her sole heir 
her daughter. Tail a Barrett, appellee in this case. 

Paragraph Three of Will. 

‘‘Item 3. If either of my brothers or sisters should 
not survive me. I give, bequeath, and devise to my 
nephews and nieces (not including Dela P. Mussev) 
surviving me. tin* share he or she would have re¬ 
ceived under this my will, and if he or she shall not 
leave issue surviving me, his or her share shall go 
to the others of my nephews and nieces, or their chil¬ 
dren surviving me. to be divided between them 
equally, share and share alike. v 




ARGUMENT. 


The issue in this case is an exceedingly narrow one; it 
consists simply in the construction to be given paragraph 3 
of the will. This paragraph, of course, must be construed, 
as it must bo considered in connection with the other parts 
of the will. The trial court accurately decreed that the in¬ 


tent of the testator, both as manifested in the paragraph in 
question and also a* manifested in the contents of the will, 


is to U‘ curried out only by giving to appellee, Lula Barrett, 
the $*2,000 legacy which had been bequeathed to her mother. 
Louisa 0. Leathers. 


Practically ignoring the balance of the will, appellants 
offer the remarkable contention that the language in para¬ 
graph .*> should he distorted, rendered ungrammatical and in¬ 
terpreted in violation of the clear and plain meaning of the 
English language. Their purpose is to create a hypothetical 
intent of the testator to put into the general residue of the 
estate the specific legacy he had left to each of his brothers 
and sisters in case one of them died before his death. 


Lot us first look at paragraph .°» by itself. The paragraph 
logins “If either,*’ and please note that the subject of the 
sentence is ‘‘either** and is singular in person. ‘‘If either of 
mv brothers or sisters should not survive me. the share he or 
she would have received under this mv will, and if he or she 
shall not leave issue surviving me. his or her share shall go. 
etc.** The pronouns ‘‘lie’* and ‘‘she,” “his” and “her” are 
all singular. They all clearly relate hack to “either.** They 
all agree with “either” in number. Reading a paragraph 


like this is giving to the English language its proper gram¬ 
matical construction and giving to English words their proper 
meaning. The construction contended for by appellants re¬ 
quires that the words “he” and “she” in the fourth line, as 
contained in the brief of appellants on page six, shall refer 
to brother or sister, while the identical words “lie” or “she” 


in the sixth line must refer to nephew or niece. This con¬ 
struction is positively grotesque. It is strained, unnatural, 
and in violation of any respectable rule of construction. Tt 
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is to he noted that the testator in this will all along used ex¬ 
cellent English, proper in construction, clear and accurate 
in meaning. Appellants’ contention requires that the words 
‘‘he'' and “she** in line six and the words “his’’ and “her” 
in line 7 shall have as their antecedents the words nephews 
and nieces. The mere statement condemns their contention. 
There certainly can he no justification in claiming that singu¬ 
lar pronouns have as their antecedents plural nouns. The 
plain, clear, ordinary, common-sense construction of the Eng¬ 
lish language requires that this paragraph d discloses the 
intent of the testator to bequeath the legacy he has specifi- 
eallv left to his brothers and sisters, in case one of those 
brothers or sisters he dead at the time of his death, to be¬ 
queath such legacy to the children of such deceased brother 
or sister and, in the event there are no children, then that 
legacy shall go and 1 »e a part of the residuary estate. A\ hen 
he savs “if either of mv brothers or sisters should not survive 
me,” he clearly means those nephews and nieces who are the 
children of such deceased brothers and sisters. He does not 
mean all of his nephews and nieces. Tie means those who 
are the children of the deceased brothers and sisters. This 
construction makes the paragraph entirely clear, plain, and 


grammatical. 

Furthermore, cvorv other consideration of construction 

«/ 

and every other feature of the will substantiates this position. 
In paragraph *1 after the words “nephews and “nieces the 
testator parenthetically says “not including Dela P. Mus- 
sey.” Now, why did he say this? The reason is plain. 
Dela P. Mussev had already been taken care of. At the time 
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the testator wrote the will, the mother of Dela P. Musscy, 
namelv Lucina Barrett, was dead. The testator, of course, 
knew she was dead. Therefore, in paragraph 1, where he 
bequeathed these specific legacies to his brothers and sisters, 
he does not giyc a legacy to Lucina Barrett, who was dead, 
but he does give her share to the daughter of Lucina Barrett, 
namely, Dela P. Mussev, who was the heir of Lucina Barrett 
and a niece of the testator. Consequently, in paragraph .°>. 
he says “not including Dela P. Mussev,” because he knows 
her mother is dead and he has already taken care of her by 
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giving her the $2,000 which naturally would have gone to 
her mother had her mother been living. This construction 
makes the will uniform. Tie has specifically given to the 
sole child of his one sister who was deceased the $2,000. At 
the time he wrote the will, had Lula Barrett’s ancestor been 
deceased, he undoubtedly would have put Lula Barrett in 
the same position in which he put Dela P. Mussey. Our 
construction does justice to brothers and sisters without dis¬ 
crimination. Tt puts Lula Barrett in the same position as 
regards the will that Dela P. Mussey is in and the two are 
in the same position in regard to facts. 

This contention is further strengthened by paragraph 4 
of the will. Tn this paragraph he says, “if mv niece, Dela 
P. Mussey should not survive me. her share shall go to her 
children and, if none surviving me, the share that would 
have come to her. shall be equally divided between my 
nephews and nieces and her brother, William II. Mussey, 
share and share alike.” Here is clearly expressed that 
method of distributing his estate which is the natural one 
and which is the one we contend for. Tt is to be remembered 
that Dela P. Mussey has been placed in the position of her 
ancestor as regards the will. Tt is the intent of the ancestor 
that the share of his deceased sister shall go to her daughter. 
Dela P. Mussey. and if Dela P. Mussey dies before the testa¬ 
tor, leaving no issue, then her share shall go to the residuary 
of the estate. 

Tt is to be borne in mind further that the construction 
given to the will by the lower court is that which makes the 
usual and ordinary distribution of an estate. In nearly all 
the States of the L T nion the estate of a deceased person dying 
intestate is distributed in the exact manner that the testator 
has distributed his estate in this will and in the exact manner 
we contend for, in applying the language to the interests of 
Tail a Barrett. This construction springs from a natural 
sense of justice. Tt lias come to be a part of our sense of 
right and a proner distribution of an estate. Surely any 
deviation from this method of devising must be clearly and 
convincingly expressed and in justice cannot rest upon con- 
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jecture, hypothesis and the warping and twisting of the Eng¬ 
lish language. 

Admitting for the argument that some of the language 
in paragraph 3 is doubtful, we must eonstrue it in the man¬ 
ner decreed in the lower court, because only in that wav 
can there he maintained consistency throughout the will. 
The construction contended for by appellant injects incon¬ 
sistency in the terms of the will. It requires that the child 
of Louisa Leathers shall not he treated the same as the ehild 
of Lueina Barrett, although in fact they both stand in ex¬ 
actly the same position. Again, let us repeat for the sake of 
emphasis that throughout the will the testator manifestly in¬ 
tends that the bequest to a brother or sister in the case of that 
brother or sister's death, shall descend to the children of* 
such brother or sister. 

Therefore, it is respectfully submitted that the decree of 
the lower court should be affirmed. 

C. B. MILLER, 

TIIOS. I). SCHALL, 

A ttarnei/.i for Lola Barrett, A ppellee. 
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Statement of the Case. 

The statement of facts have been fully set forth in the 
briefs filed respectively by the appellants and the appel¬ 
lee, Lula Barrett. The appellee, the Union Trust Com¬ 
pany of the District of Columbia, is an interested party 
only in the fact that it is the duly appointed and quali¬ 
fied executor of the estate of William Henry Barrett, 
deceased. 


Under paragraph or item one of the will of William 
Henry Barrett, deceased, Louisa C. Leathers, a sister, 
was left a legacy of two thousand ($2,000) dollars. 
Louisa C. Leathers died prior to the death of decedent, 
leaving the appellee, Lula Barrett, as her sole heir and 
next of kin. By paragraph or item three of said last 
will and testament, the testator attempted to make dis¬ 
position of the legacies left his brothers and sisters, in¬ 
cluding Louisa C. Leathers, in case they predeceased 
him. The legacy left Louisa C. Leathers was claimed 
by Lula Barrett as her sole heir at law* and next of kin, 
and by the appellants, w ho claimed that the said legacy 
upon the death of Louisa C. Leathers, became a part 
of the residuum of the estate, and therefore should be 
divided between them as the nephews and nieces of the 
decedent. Your appellee, the Union Trust Company, 
executor, having administered said estate, filed its ac¬ 
count, and being ready to make distribution, and being 
in doubt as to the true intent and meaning of item three 
of said last will and testament, filed its petition in the 
Probate Court, praying the court to construe said para¬ 
graph or item three of said will for the purpose of direct¬ 
ing the proper distribution of said fund; that the said 
fund is now in its hands ready for distribution awaiting 
the decision of this court. 

JOHN R. SHIELDS, 

Attorney for the Union Trust Company, 

Executor, Appellee. 












